DIRECTORATE OF MUNICIPAL
ADMINISTRATION, CHENNAI -5

Endt.(Roc). No.59855/09/F4 Dated : 29.01.10.

Copy communicated for information and for further guidance. The receipt

of the judgement copy shall be acknowledged by next mail as well as by post.

Sd/- D. Chandrasekaran,
for Director of Municipal Administration

To

1) All Commissioner of Corporation
2) All Executive of Municipalities.
3) All Municipal Commissioners.

4) All RDMAs.
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or OUDICATURDN AT MADMAD

DATED: 12..01..2010
CORAM Q’R

THE HON'BLE Mr.H.L.GORKHALE, CHIEF JUSTICE qﬂ

and
THE HON®BLE Mr.JUSTICE K.K.SASIDHARAN ((
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The Commigsioner ""} t}n \,J}t; #ﬁfﬁ{ !

: g I : o o

Tiruchirappalli City Corporation, o} {L b

Tiruchirappalli - 620 017. Q’Tﬂ& .Appelunt.‘ﬁo\@'f@} :
v o

5
1. B.Selvam, ’L ;
B/o.A.Balupillai, /\"‘a ' W}@fj
Assistant Executive Bnginesr, ‘l«q
Tiruchirappalli City Corporation, ;M
Tiruchirappalli — 620 017. \é

2. The Bacratary to Government,
Municipal Administration and Water Supply Depsrtment,

Fort S5t.Georgea, Q![\
Chennai - &00 009. o

Ve.

3. The Commissioner of Municipal Administration, 15‘\'%
Ezhilsgam Annex, \'L)
Chepauk, 1(,0

Chennai = 600 005,
4. V.Balagangadharan,
Assistant BExecutive Engineer,
Tamil Nadu Municipal Engineering Service,
How in Tiruchirappalli City Municipsl Corporation,
Tiruchirappalli - 620 017. - .Respondents.

Review Application No.5 of Z010

B.Selvanm,

5/o.A.Balupillsai,

Agsistant Executive Engineer,

Tiguchirappalli City Municipal Corporation,

Tiruchirappalli - &20 017. --Applicant.
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¥a.

The Commissionarc,
riruychirappalli City corporation,
7iruchirappalli - 620 017.

The Becretary TC GOVernment,

Municipsl Administrstion and Water Bupply Department,
FOIT BL.GR@OTLGe,
Chennai — 600 002.

The Commissioner of Municipal Administration,
Ezhilagam Annex.
Chepauk,
chennesi - &00 005,

V.Balagangadharan,

Aseigtant Buecutive Engineer,

Tamil

Nadu Municipal Enginesring Saervica,

Mow in Tiruchirsppalli City Municipal Corporation;
Tiruchirappalli - 620 017. .- Respondents.

PRAYER:
W.A.No.1545 of Z003:

Appeal filed under Clause 13 of the Lettars
Patant against the order of the learned single Judge
dated 05.10.2009 passed in W.P.Nu.354% of 2003. Filed
under Article 226 of the Constitution of India to
issue a writ of certiorari calling for the records
relating to the impugned order of the lst respondent
jesued in G.0. (D} Wo. 30, MAWS, dated 02.02.2009 and
guash the sama.

Review Application Wo.5 of 2010D:

Application filed undar Order 47 Rules 1 &2 r/w
gaction 114 of the C.P.C. to review the ordar datad
0%2.12.2009 made in M.P.Mo.l of 2009 in ¥.A.No.1545 of
200%.

Mr.E.REmaSAmy, ::For Appellant in the Writ Appeal &
Addl. Advocate General For 1" respondent in the Rev. Appln.
For Mr.P.S8rinivas

Mr.vijey Narayan, ::For Respondent — 1 in the ¥rit Appesl
Ssnior Counsel & For the applicant in the Rev.Appln.
Por Mr.R.Parthiban

Mr.J.Raja Ralifulla, ::Fpr raspondents £ & 3 in poth the
Govi. Pleader Writ Appeal and the Rev. Appln.
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gvoLooen owNT

(Fudgment of the Court was delivered by the Hon'"ble the Chier
Justice)

Heard Mr.B.Ramasamy, lesrned Additionsl Advocate Ganersl along
with Mr.P.Brinivas, learned counsal for the appellant -
Tiruchirappalli City Corporastion. Mr.Vijey WNarayan, learned Senior
Counsel appearsz along with Mr.R.Parthiban, learned counsel for
respondent — 1, and Mr.J.Raejs Ralifullas, learned Government Pleadar
appears CLor respondentsz - 2 and 3.

2. The =sppesl seeks to challenge the order passed by a learned
eingle Judge, whareby the learned single Judge haes interfered with
the order transferring the respondent - 1 from the Trichy Municipal
Corporation to Arani Municipality.

3. The short facts leading to this appesal are as follows:

The respondent - 1 was working as Assiptant BExecutive
engineer in the appallant — Municipal Corporation. There were soma
serious allegations mgainst him, eand in & raid conducted by the
Directorate of Vigilance and Anti Corruption huge cash, jewellary and
various other valuable things totaling to Rs.1.5 crores ware found at
hiz residence. He wss supposed to be owning a car, two motorcycles,
thrae houses, lends, etc. In view of this raid, it appears that the
Directorate of Municipal Administretion deemed it fit that the
regpondent - 1 ghould be kept awasy from the Trichy Municipal
Corporaticen, &and an order came to bs paesed on 2™ February, 2009
transferring him from Trichy Municipal Corporation to Arani
Municipality. That order has been passsed by the Department of
Municipal Administration and Water Supply. It reads as follows:

it ABSTRACT

Public Saervants -~ QCorporation of Tiruchlrappalli - Thiru.
B.Selvam, Assistant BExecutive HBngineer, trensferred and posted
sz Municipal Engineer Grade II in Arani Municipality - ODrders
issued.

MUNICIPAL ADMINISETRATION AND WATER EUPPY (MC.V.) DEPARTMENT

G.0. (D) No.30 Dated: 01.02.200%
Thiruvalluvar Andu 2040 Thai -Zz0

Raad:

1. G.D. (D} No.542, Municipal Administration and Water
Supply Department, dated Z9.12.2008.

Z. From the High Court of Madras. corder dated 20.01.200% in
W.P.NO.2B5/2009 and M.P.No.2 of 2009
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Z. From the Director of Municipal Adminlstretlion Letter
Roc.No.49125/2008/F4, dated 29,1.2009.
CRDBEB R:

As per Section 116(1)(d} of the Tamil Nadu City Municipal
Corporation Act, 1981 and Saction 73(A) (1) of the Tamil Nadu
Digtrict Municipalities Act, 1920, Government have powerg to
transfer any Corporation/Municipal amployes to the
Corporation/Municipality.

2. Government have examined the proposal of the Director of
Municipal Administrestion in his letter 3** read abowe and
accordingly cancel the orders issuad in the Government Order
first read above posting Thiru B.Selvam, Assistant Bxecutive
Enginaer, Tiruchirappalli Corporation in the wacant post of
Assistant BExecutive EBngineer (JWNUBM) in the office of Regional
Director of Municipal Administration, Tirunelveli.

3. The Governmant alsc direct that Thiru. B.Salvam,
hAgsistant Bxecutive Englineer, Tiruchirappalli Corporation be
transferred and posted to Arani Municipality as Municipsl
Enginear Grade II (in the cadre of Assistent Exscutive Engineer)
in the existing vacancy.

/ By Order of the Governor/

NIRANJAN MARDI,
SECRETARY TD GOVERNMENT. "

4. As stated in the sbove crder, the proposal for this transfer
emansted from the Directorate of Municipal Administration; and in
axercigse of the powers conferred under Section 116(1l) of the Tamil
Nadu City Municipel Corporation Act, 1981 resd with Section 7T3(A) {1)
of the Tamil Nedu District Municipalities Act, 1920 the order of
transfer wWas passed.

5. ZLearnad single Judge, beaforse whom, the respondant - 1
challenged his tranefer order, has accepted the submission of the
ragspondent — 1 that such transfar could not be mede, and at the

highest he could be sent on deputation, and there was no powar vested
with the authoritiee to transfer him in the manner in which he had
been transferred.

6. Learned single Judge has accepted this submission, and
therefore, he set aside the order of transfer. Hance, the present
appeal,

7. Mr.S.Ramasamy, learned Additional Advocate General took us
through the relavant provisions of the statutes i.e., Bection T3I(A)
(1) of the Tamil Nadu District Municipslities Act, 1920 and Section
116(1) {c) of the Tiruchirappalli City Municipel Corporation Act,
1%854. For ready reference, we guote Section T3(A) of the Tamil WNadu
District Municipelities Act, 1920, which reads as follows:
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=T3-A. Powar of Brtate Government TO transfer olfflcers
and servants of municipalities or corporations -

(l)Notwithetanding anything contsined in this Act or in any
other lew for the time being in force, the State
Governmeant s8hall have power -

(a)to transfar any officer or servant of 28 municipality
to the service of the Municipal Corporation of
Chenneli constituted under the Chennai City Municipal
Corporation Act, 1912 (Tamil Nadu Act IV of 1919) or
the Municipel Corporation of Madurai constituted
under the Madursi Municipal Corporation Act, 1971
(Tamil Nadu Act g5 of 1971) or the Municipsal
Corporation of Coimbatore constituted wunder the
Coimbatore ©City Municipsl Corporation Act, 1981
(Tamil WNedu Aect 25 of 1981) or =any oDunicipal
corporation constituted under eny law for the time
being in forcer or

(p)te transfer any officer or servant of any of the
municipal corporation referred to in clause (&), to
the service of any municipality; or

(c)to transfar any officar or sarvant of Bny
municipality to the Eervics of any other
municipality.

(2)Tha State Govecrnment shall have power to issue such
gener2l or specisl directions as they may desm necessary
for the purpose of giving due effect to any transfer made
undar sub-gsection (1).%

E. Tiruchirappalli City Municipal Corporation Act, 1994 was
constituted as per Act 27 of 19%4. Asg per Saction 8 of Act 27 of 19494
all tha provisicns of the Coimbatore City Municipal Corporstion Act,
1981 wers extended to the Tiruchirappslli City Municipal Corporation
Act. Bection B reads thus:-

“B. Application of the provigicons of the 19B1 Act to the
Corporation. -

(1) Save as otherwise expressly provided herein, all the
provisions of the 1981 Act including the provisions relating to
the levy and collecticns of any tax or fes are hereby extended
to and shsll apply, mutatis mutandie to the corporsation and the
1581 Act shsll, in relstion to the corporation be read and
congtrued gs if the provisions of this Act had formed part of
tha 1981 Act.

L= —
(3] s

{4) In the 1981 Act as extended and applied to the city of
Tiruchireppalli, -
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(&) any rersrencd to the City of Coimbatore, and
Coimhatore Municipality, shall by reasen of this Act, be
construed &8 a reference to the City of Tiruchirappalli and
Tiruchirappaelli Municipslity, respectively; and

{b) any raference te the Coimbatore Corporation,
Corporation of Coimbatora and Municipal Corporation of
Coimbatore, shall by resson of this Act, be construed @s &
reference to the Tiruchirappelli Corporation, Corporation of
Tiruchirappalli end Municipsl Corporation of Tiruchireppslli,
respactively.”

9. The other relevant Bection is Section 116{1)Y({ec}) of the
Tiruchirappalli City Municipal Corporation Act,. 1294, which raads as
Tollows:-

*116. Power of Government to transfer officers and
servants of tha corporation or municipalities :- (1)
Wotwithstanding anything contained in this Act or in any other
lew for the time being in force, the Government shell have
power -

{a) to transfer any officer or servant of the corporation to
the ssrvice of the Municipal Corporation of Chennai constituted
under the Chennai City Municipal Corporation Act, 1912 (Tamil
WNadu Act IV of 191%2) or thae Municipal Corporetion of Madurai
constituted under the Madurai City Municipal Corporation Act,
1971 (Tamil Nadu Act 15 of 1871) or any othesr municipsl
corporation constituted under any law for the time being in
force: or

(k) to transfer any officer or gervant of the Municipsl
Corporation of Chennai constituted wundar the Chennai City
Municipal Corporation Act, 1519 (Tamil Nadu Act IV of 1519) or
the Municipal Corporation of Medursi constituted under the
Madurai City Municipal Corporaticn Act, 1971 (Tamil Madu Act 15
of 1971} or any other municipsl corporation constituted under
any law for the time being in force, to the sarvice of the
corporation: or

{c}] to transfer any officer or servant of the corporastion to
the service of any municipality constituted under the Tamil
Wadu District Municipslities Act, 1920 (Tamil Nadu Act V of
1320)7 er

F

10. Mr.S.Ramasamy, learned Additional Advocate Genarsl points
out that reading of the two ssections is very clear that as far as the
employess of a Municipal Corporation are concerned the State
Governmant har the powsr under Section 116 (1} {c) of the
Tiruchirsppalli City Municipal Corporation Act to trensfer any
officer or ewrvant of tlhe Corporation to the service of any
Municipality constituted under the Tamil Nadu District Municipalities
Act, and az far asz the Tamil Madu District Municipalities Act, 1820
iz concernecd there alsc there is & specific power to transfer any
officer or servant of any Municipal Corporation to the service of any
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other Municipality. Both thess provisions have non-obstante clauss.
In view oL these powers, and in view of the Factusl background, it
was the ocecisgion of the Government on the advice oi the Directorate
of Municipsl Administration to transfer the first respondent, and
since there ie & power, and there wag a Jjustification for the
gxarcize of it, the transfer could not be interfered with. It iz
necessary to mention at this stage that no mala fides ares alleged to
dispute the order of transfer.

11. Mr.Vvijay Narayan, learned Benior Counsel appearing for the
firset respondent on the other hand submitted that thie transfer
should be construed &= deputation. He referred to the fact that the
Trichy Municipasl Corporation was earlier & Municipality, and
subsequently, it has been converted intc & Municipal Corporation. He
drew our attention to the provieions of the Tiruchirappaslli City
Municipal Corporation Act, 1324, and particularly, Bection 9(6) which
reads as follows:-

*9(6) Notwithetanding anything contsined in this Act,
every officer or employee who, immediately before the date
of such commencement was in the service of the municipality
gshall, on and from the date of the commencement of this
Act, be deemed to be an officer or employes of the
corporation.”

The learned Senior Counsel emphssized the second proviso available in
Saction 9(8), which states that any officer or cther employea serving
in the municipality eBhell have an option, and under that option, he
may either get abeorbed in the Municipsl Corporation or be retained
in the service constituted under Section 73-A of the District
Municipalities Act, or if not, get retrenched. The submission of the
learned Senior Counsel was that once the first respondent opted to
remain in the service of the Municipal Corporaticn, he got ahsorbed
in that service, and thereaftacr, he could not be transferred anywhere
elze. In the instent case, the transfer of the first respondent to
Arani Municipality will therefore have to be construed as a8
deputation and that deputatien will eonly be with the consent of ths
cfficer concerned wiz., the Firmst respondent herein. In the instant
case, he has not conzented, and therefora, the transfer was bad.
There was no power to transfer & permanently absorbad employee to &
municipglity, and that could be done only by way of deputation to
which the first respondent hed not agreed to.

12. Mr.Vijay Narayan, learned Senior Counsel hag referred to and
raelisd upon the judgment of the Apex Court in U.P.Gram Panchayat
Adhikari Sangh Vs. Daya Ram Barcj, (2007) 2 sC¢ 13B. That was a cass
where the employees of the irrigation department of the State of U.P.
wore transferred to Gram Panchaysats under Saction 25 of the Act 27 of
1893. In the facts of that cese, however, it wass seen that the
overall control was retsined with the Irrigation Daepartment. As CED
be seen from paragraph — 54 of the Jjudgmwent the pay and allowances
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were p&lg ™ the parent depsrtment, Thelr sService condltions were
governad nvr the service rules in their respective parent departments
framed undar Article 309 of the Constitution, and the overall control
was vested in the respective departments. In wiew thereof, the Apex
Court took the view that it was a case ©of deputation, though the word
used was “transfer”. In the facts of the present case, it iE not
possible to sccept such a view. The cfficer concerned ig transferred
to another municipality; his pey &nd allowances will be paid by that
municipality; his service conditions will also be controlled by the
garvice rules of thset municipeslity; and the overall control will be
vested with the Commissioner of that municipality. His salsry or
service conditions ere not being reduced in any wasy. Mr.Vijay
Marayan, learned Benior Counsel submitted that the 1* respondent had
been informed that his seniority will be maintsined in the Appellant
- Municipal Corporaticn and thet shows that he will be on deputation.
It iz not possible to drew any such inference. The communication is
only to protect the intereste of the first respondent in the event he
is subsequeantly ra-transferred.

13, Mr.S.Ramesamy, learned Additional Advocate General pointad
out that Bections B asnd 9 of the Tiruchirappalli City Municipal
Corporation Aci, 1994 were essentislly provisions to dsal with the
gituation in & transitional period. Section 8 in terms states that
the present provision is msede to meet the situation when the
Municipality is cenvertaed into Corporation and necessary action will
ba required to ba taken &nd for that purpose the provision has been
made. Once &an employee or the officer of a Municipality is absorbed
in the Corporation, obviously he comes under the control of that
ﬁ%Enratinm_ end once he is gbsorbed over there the

a2

rovizions of the Corporeation Act will apply to him.

heraforar the powaer avalilable for transfar under Section J136(1) (<)
"gf_ Municipal Curporatinn Act will get gtirscted, Any other
etation wi er;cnegyﬁdbncnuae—a;—uillumaan_lhat

c%}_&fﬁnﬂmmpahty has become & Corporation the—oather
provisione © g City Municipal Corporstion Act will mnot be

E?E11nb%&—tn’Tﬁi‘iﬁﬁEEiﬁEI_ﬁaﬁiniﬂtratign, once absorbed, all the
gﬁg_:?ees ate mqual in the organization in which they are abscrbed,
n the instant case, if there were gerioys aliegations agsingst

;;sﬁ&_m_t_ﬂw_“ﬂi&r_lt was £ th
“Eigf—_fmmw They decided to trensfer him. We do ||
ng%wmmw
,EiE_EEf—_iil_ﬂnz_gych power, cartainly not on t““_EiEEEE,EEEEJéﬁ ;

would amount to deputation.

f:::::iit In the circumstances, the order 0t__hn_lnnlnﬁﬁ_giﬂﬂli_ﬂﬁﬁﬂg
cannot

g sustained. We allow this appaal and set aside the order
‘passed By th@ learned single Judge. The first respondent should
batter join &t the place where he is supposed to join &t the
egrliest. There will be no order Bs to costs. Consequantly, connectad
migcallaneous petitione are closed.
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15. In view of tne judgmant and order passed in the aboue owit
no order neseds to ba passed in the Review Application No.5 of

appeal,
2010. Hence, the sams is dismissed. No costs.
=m
8d/-
Asst. Registrar
T ;
//True Copy// 7 ;L‘)l le
¢
lyfBub Asst. Registrar
Copy to:i-

1. The Secretary to Governmant,
Municipal Administration and Water Supply Department,

Fort Et.George,
chennei - 600 0D%.
2. The Cormissionar of Municipal Administration,

e Ezhilagam Annex,
| Chepauk;
Chennai - 600 005.

3. The Commissioner,
Tiruchirappalli City Corporation,
Tiruchirappelli - 620 017. e 8
+ 1 cc to Government Plesader, SR No. 3300

4+ 1 cc to Mr. P. Srinivas, Advocate SR No.31B8

+ 1 cc to Mr. R. Parthiban, Advocats ER No.3258

RB {C0)
SR/25.1.2010
W.A.No.1545 of 2009.



